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THE PROPER PROCEDURE UNDER EQUITY RULE 

29 TO TEST AUTHORITY OE ATTORNEY TO 

REPRESENT PLAINTIFF. 

RULE 29 of the new Federal Equity Rules, promulgated by 
the United States Supreme Court at the October term, 
1912, reads as follows: 

"Demurrers and pleas are abolished. Every defense in point 
of law arising upon the face of the bill, whether for 
misjoinder, nonjoinder, or insufficiency of fact to consti- 
tute a valid cause of action in equity, which might hereto- 
fore have been made by demurrer or plea, shall be made by 
motion to dismiss or in the answer; and every such point 
of law going to the whole or a material part of the cause 
or causes of action stated in the bill may be called up and 
disposed of before final hearing at the discretion of the 
court. Every defense heretofore presentable by plea in bar 
or abatement shall be made in the answer and may be sep- 
arately heard and disposed of before the trial of the prin- 
cipal case in the discretion of the court. If the defendant 
move to dismiss the bill or any part thereof, the motion 
may be set down for hearing by either party upon five days' 
notice, and, if it be denied, answer shall be filed within five 
days thereafter or a decree pro confesso entered." 

This rule is almost identical with Equity Rule 32 of the Su- 
preme Court of the District of Columbia adopted in 1909. The 
question which this paper will discuss is whether under the 
above rules the motion to dismiss is a proper proceeding to test 
the authority of an attorney representing the plaintiff. A brief 
analysis of Rule 29 will enable us to settle the question more 
readily. By the effect of this rule : 

(1) Demurrers are abolished. Pleas are abolished. 

(2) Defenses in point of law arising upon the face of the bill 
heretofore made by demurrer or plea shall be made by 

(a) Motion to dismiss, or 

(b) In the answer. 
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(3) Defenses heretofore presentable by 

(a) Plea in bar, 

(b) Plea in abatement, shall be made in the answer. 
(Discretion of court to hear separately.) 

(4) Motions to dismiss may be set down for hearing. 

From the above analysis it is clear that if it were possible be- 
fore the rule was adopted, either by a plea in bar or by a plea in 
abatement, to raise the question of the authority of the attorney 
to represent his client in a suit, then that question should be 
raised by the defendant in his answer. If, on the other hand, 
before the adoption of the rule, the question could not have been 
raised in a demurrer, then it now may be taken advantage of 
either in a motion to dismiss or in the answer. It becomes 
necessary, therefore, to ascertain by what method, previous to 
the adoption of Equity Rule 29, the authority of counsel to in- 
stitute a suit might be questioned. 

Since attorneys are officers of the court, there is a firmly es- 
tablished presumption in favor of an attorney's authority to 
act for any client he professes to represent, and, therefore, or- 
dinarily it is unnecessary for an attorney to show his authority. 1 
But, on account of the relation of the court to its attorneys, who 
are its officers, and the power which it has over them, it can, if 
the facts submitted warrant it, call upon a plaintiff's attorney in 
any suit to show his authority. 2 And so it has been held that 
either party to a suit may question an attorney's right to ap- 
pear. 3 

However, as the objection to an attorney's authority to ap- 
pear is of a dilatory character, such objection must be made at 
the first opportunity. 4 It has been held that after answer had 
been filed and the case called for trial, it was too late for de- 

1 6 C. J. 635, 4 Cyc. 928, and cases cited. 

2 New York City and County Com'rs. v. Purdy, 36 Bard. 266; Hollins 
v. St. Louis & C. R. Co., 57 Hun 139, 11 N. Y. Supp. 27, 25 Abb. 
N. C. 93; Vincent v. Vanderbilt, 10 How. Prac. 324, 1 Abb. Prac. 193; 
Ninety-nine Plaintiffs v. Same, 11 N. Y. Super. Ct. (4 Duer) 632. 

8 People v. Mariposa Co., 39 Cal. 683; In re Gillespie, 11 Tenn. (3 
Yerg.) 325. 

4 Mix v. People, 116 111. 265, 4 N. E. 783; Rogers v. Crommelin, Fed. 
Cas. No. 12,009. 
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fendant to demand that the plaintiff's counsel produce his au- 
thority for appearing. 5 Sed quaere. 

When we come to ascertain the methods employed in raising 
the question of an attorney's authority to represent his alleged 
client, it has been held that such a question cannot be raised by 
demurrer to the complaint. 6 Nor can it be presented in a plea, 7 
or raised collaterally or in the answer. 8 The proper method is 
set out by Delaney, District Judge, delivering the opinion of the 
court in Bonnifield v. Thorp: 9 

"The practice is also well settled that the authority for an at- 
torney to appear cannot be called into question except by a 
motion directly for that purpose, based upon affidavits, 
showing in the first instance prima facie a want of author- 
ity; and, upon the hearing, such want must be established 
by clear and positive proofs. The proceeding may be by 
motion to vacate the appearance, to dismiss the action, or 
for an order requiring authority to be shown ; and in cases 
where the validity of an order, judgment or decree depends 
upon the jurisdiction of a court over the person of a party, 
acquired solely by an appearance of attorneys, the author- 
ity of such attorneys may be attacked upon a motion to va- 
cate the order, judgment or decree. In the absence of 
some such proceeding, directly challenging the authority, 
the court will not hear or inquire into the question of the 
authority of the attorney for his appearance." 10 

° Roland v. Gardner, 69 N. C. 53. 

* State v. Baxter, 38 Ark. 462; Gibson v. State, 59 Miss. 341; Mix v. 
People, supra. 

' North Brunswick v. Booream, 10 N. J. L. (5 Halst.) 257. 

* Bonnifield v. Thorp, 71 Fed. 924; Indianapolis, B. & W. R. Co. v. 
Maddy, 103 Ind. 200, 2 N. E. 574; Louisville, St. L. & T. R. Co. v. New- 
some, 13 Ky. Law Rep. 174; People v. Lamb, 85 Hun 171, 32 N. Y. 
Supp. 584. 

' 71 Fed. 924 (appeal dismissed, 83 Fed. 1022). 

10 Citing Hollins v. St. Louis & C. R. Co., supra; Insurance Co. v. 
Pinner, 43 N. J. Eq. 52, 10 Atl. 184; Hill v. Mendenhall, 21 Wall. 453; 
McKiernon v. Patrick, 4 How. (Miss.) 336; Howe v. Anderson (Ky.), 
14 S. W. 216; Reynolds v. Fleming, 30 Kan. 106, 1 Pac. 61; Williams v. 
Canal Co., 13 Colo. 469, 22 Pac. 806; affirmed in Dillon v. Rand,' 15 
Colo. 372, 25 Pac. 185; Winters v. Means, 25 Neb. 241, 41 N. W. 157; 
Turner v. Caruthers, 17 Cal. 432; People v. Mariposa Co., supra. See also 
6 C. J. 635, and cases cited. 
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The rule is thus stated in Cyc. : 1X 

"The question of an attorney's authority to represent an al- 
leged client cannot, it has been held, be raised collaterally, 
or on a demurrer, nor should it be set up in a pleading, but 
must be raised on motion directly for that purpose, and 
supported by affidavits." 



And in Story's Equity Pleading it is stated as follows : 



12 



"When the plaintiff in a suit at law is a fictitious person, the 
defendant may plead it in abatement. In equity a different 
and more summary course is adopted, and upon motion the 
court will direct a stay of the proceedings, or that the bill 
be taken off the files, and will order the solicitor to pay the 
costs for his contempt in instituting the suit. If the name 
of a complainant should be used without his authority, a 
similar course would be pursued." 

Thus it will appear that, independently of the above rules, it 
is improper to raise the question of an attorney's authority to 
represent his client by demurrer, plea or answer. The reason 
for this seems clear, especially in the case of an attorney repre- 
senting the plaintiff. It is in the nature of a dilatory question 
which, under the civil law, would be raised before the praetor in 
order that he might decide whether the case should go before 
the judge, like a question which must be raised ante litem con- 
testant. In other words, it is not a question of pleading, but a 
question that goes to the good faith of a sworn officer of the 
law in his relations to the court, and on this account, the courts 
have uniformly held that it is such a question as must be taken 
up independently of the pleadings and by a motion directly for 
the purpose. 

The point which we are called upon, therefore, to determine 
is whether the above rules reverse this well established doctrine. 
As their titles show, they are directed to the subject of defenses 
and the methods of presenting them. Prior to their adoption, 
defenses might be presented by demurrers, pleas and answers. 
Demurrers and pleas are abolished by the rule, and, as a substi- 
tute for the demurrer, the motion to dismiss is adopted. 

11 4 Cyc. 930. u § 498. 
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The question of the authority of an attorney to represent a 
plaintiff, therefore, does not present a defense to a suit. Since, 
before these rules were adopted, it was not proper to raise the 
question either by demurrer, plea or answer, it seems clear that 
the rules were not intended to contract the sphere of the motion 
to dismiss, but rather to enlarge it and to require that such mo- 
tions should be used in the future where formerly it was not 
customary to do so. And since, before the adoption of the rules, 
it was proper to raise the question of an attorney's authority to 
represent his alleged client by a motion to dismiss and improper 
to do so by the pleadings, it would seem that it is still proper to 
raise this question by a motion to dismiss, and not by the an- 
swer. 

Christopher B. Garnett. 
Washington, D. C. 



